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Think there' sno difference between Gore & Busn?
Think Again!

2000 election will affect us for generations

by Fran Schrei berg

The Bay Area Chapter of the NLG asked me to participate in an
election debate with 3 opponents - all of whom turned out to be for
Nader - although their initial billings were each different (none for
Bush, of course). | provided my bona fides to try to shield myself,
and then launched into my analysis of what is at stake, why there is
a significant difference between Gore and Bush, and why a vote for
Nader (or simply not voting) is a vote for Bush.

A day ago, from Texas, an e-mail arrived from Ken Molberg, a
Texas attorney | don't know. It was forwarded by NLG labor and
employment attorney David Kern. | appreciated seeing a Texas
attorney who also feels a vote for Nader is a vote for Bush, particu-
larly in light of the argument so many on the left are making: that
in states where either Bush or Gore are a lock, vote for Nader.

This piece is my presentation - improved upon with a little help
from my friends, including my debating opponents (also friends)
who helped me to clarify arguments | hope will rebut their posi-

tions.
For many American families, Election 2000 will be nothing

lessthan areferendum on their economic futures. The decisions
made by the next President, the next Congress, and the next
Supreme Court - whichisalso at stakein thiselection - will have
amajor effect on our livesfor generations to come.

Issuesat stakeinclude preserving Socia Security and Medi-
care, creating an affordable drug benefit in Medicare that ben-
efits consumers not insurance companies, protecting patients
rights, quality public education, civil rights, and awoman’sright
to choose, to name just a few.

Also at stake are workers' rights - including the basic
right to organize a union. Our unions do alot for us. Inthe
last few years with the new AFL-CIO leadership, our unions
becameinvolvedin politics. We set up independent political op-
erations, and when we defeated Prop 226 in California, we as-
sured that here, at least for now, our unions could communicate
openly and honestly with our membership about political matters
that really affect our lives.

Our poalitical work gives us a seat at the table where we
can bargain for issuesthat affect all working families. Our
victories come from our political strength, and we are not so
naive as to believe that electing a particular candidate will
solve every problem. When we rely on our movement, we are
not betrayed by individual officials. And when we mobilize to
consolidate our gains, we have greater success if we are on the

Our unions not only bargain for union workers wages,
hours and conditions, but for social legislation that affects
all workers.

Historically it wasthe union movement that secured oc-
cupational safety and health protection in the workplace.
Looking further back, we fought for and won social security.
And still further back, workers were instrumental in the battles
for the 8-hour day and minimum wage.

Today, the fight for social benefits - such asincreasing
the minimum wage - still tops the union agenda, although
that increase affects most significantly workerswho arenot union
members. Our unions fight for socia benefits for all workers,
and the union movement is the only movement that continually
fights for working people’s issues.

Victories - as few asthey seem in our time - are accom-
plished by inches, not miles. Ralph Nader, who is due much
respect, ishardly apeople’s candidate. And your vote for Nader
isavotefor acandidatewho will NOT be elected, nor will any of
his votes move either Bush or Gore in any direction.

Therearesignificant differencesbetween Goreand Bush
that matter to millions of people in this country: to the
people who are part of the middle class and are overworked for
modest salaries, often with no benefits, to the overwhelming
majority of people who are part of the working class and work
for hourly wages (and if non-union, usually with no benefits); to
the people who work for minimum wage; and to the peoplewith
nojobsat all. Will it matter economically to those of usreading
this newsletter? Probably not. I’m sure we can survive, but
we' re not wage workers. Yet we are progressive attorneys, we
are dedicated to improving thelives of others- and it will matter
to many. That’swhy I’'m asking you - as a progressive - to
vote for Gore.

Onesignificant difference: minimum wage. Texaswork-
ers employed in agriculture or domestic services earn the state
minimumwage of $3.35 rather than the federal minimum of $5.15
an hour. Bush opposed increasing the Texas minimum wage of
$3.35 per hour and opposes anational minimum-wagelaw. (As-
sociated Press, September 24, 1999) Bush says states should be
ableto opt out of wagelaws. (DallasMorning News, September
10, 1999; Memphis Commercial Appeal, October 14, 1999).
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Do Gore and Bush always differ on the issues? No. Will
either of them opposethedeath penalty? No. But Bush’srecor d
number of executionsrevealsapattern of deliberate cruelty and
injustice. Thereisavery real difference between thesetwo men.
Should werefuseto votefor acandidate unlessthey are 100%in
support of every one of our issues?

What about education? Do you believeit makesadifference
for poor and working families to have a strong public education
system instead of money squandered on vouchers? If you don't,
then vote for Bush, vote for Nader, or just stay home.

What about racism? Do you believe that Gore, with the
strong support of the NAACP, the Congressional black caucus
and numerous other civil rights organizations, will issue an
Executive Order stopping racia profiling, and this can begin to
make a difference? If you don't, then vote for Bush, vote for
Nader, or just stay home.

What about social security? Do you believe that Gore will
keep the system from being raided and a portion dumped into the
stock market, and that thiscan makethedifferencefor millionsof
folkswho rely ontheir social security incomeduring retirement?
If youdon't, thenvotefor Bush, votefor Nader, or just stay home.

What about choice? Do | need to point out the difference?
Dol needtoremind any of youthat the Supreme Court isat stake?
If you don'’t care, then votefor Bush, vote for Nader, or just stay
home.

My new friend from Texas said something quite significant
inhise-mail. “... if you want to vote for Bush, say, in Oregon,
Wisconsin, Illinois and elsewhere, there are two ways to do it:
you canvotefor Bush or you canvotefor Nader. If that’sa‘thrill’
youwant to have, please don’t maketherest of the country suffer
throughit. Asfor Texas. Pleasedon’t expect meNOT to cast my
vote for the most formidable opponent that George Bush has -
whichisGore- not Nader. Thestronger signal | can sendtoW
and the Republican Right Wing, the better.”

Tothosethat say palitical i ndependence neans breaki ng
clearlywththetwexistingcorporateparties- theenacrat s
andthe Republ i cans - | canonly say t hat you cannot neasure
what i sprogressi veby i ssuesa ore. | support apditica bl oc
i ncl ud ngalabor Rarty, but that’ snat anopti oni nthise ection
Sohowi spolitical i ndependence bei ng expressed? Thereare
several thousand candi dat es runningfor | ocal , stateand
national officesasaresult of the AH-Q O s consci ous
strategy of political independence. Ganted, nost of their
candi deci esarewthintheconstrai ntsof theCenocrati cParty,
but I abor’ s strategy wi || nove us towards politi cal
i ndependence i n a nuch nor e concr et e way t han voti ng f or
Nader. InthiselectionNader doesn't represent political
i ndependenceat al. Hereoresentsi ssues.

Andwecan't bui | dthi sl abor novenent or | abor strength
vhenvearefi ghting@orgeBushfor thebasi cright toorgani ze.
CGor e says, “theright to organize and bargain collectively isa
fundamental American right that should never be blocked, never
bestopped and never, ever betakenaway.” (Chicago Tribune, 9/
4/99)

Bush says union workers undermine the economy and
bragged that “Texas is a right-to work state, with low
unionization of the workforce.” (www.tded.state.tx.us/
TXoverview)

My friend from Texas noted there are “things about the
Democratic Party that | want very much to change, but . . . does
it meanyouwantto punishitfor thelaws, programsand positions
[it brought] such as the Civil Rights Act of 1964, the Voting
Rights Act of 1965, the Family & Medical Leave Act, protective
labor legidation, the Equal Pay Act, etc.”

Tothosethat say there’ sonly just aslight difference between
Gore and Bush, let me remind you there’s alot riding on your
minimization of that difference for the mgjority of poor and low
wage workersin this country. Let me remind you aswell how
difficult it isto make gains from a defensive position.

To those that say we just have to bite the bullet and start
voting our conscience, | say wearebitingthebullet. Let'sfaceit,
voting for Nader isn’t much of astatement. Nader isspending his
time attacking Gore - that’s not what | call progressive - that’s
probably why Nader’ ssupport includesanumber onthefar right.

For thosewho would votefor Nader -- how many of you
honestly believetherewill not beadifference? Doyoureally
think there will not be a significant deterioration of economic
rightsfor ahuge number of folks? Areyou sureyour political and
personal rights will not be impacted by a right wing
administration? Doyoureally want to spend thenext 4to 8 years
fighting defensive battles?

Don’t votefor aBush presidency by voting for Nader - if
not for your self then for themillionswho will suffer under it.
Every vote counts and don’t believe the polls. As my Texas
friend said: the stronger the signal we can send to W and the
Republican Right Wing, the better - and avotefor Nader signals
nothing for them.

Don’t vote for Bush, don’t vote for Nader, don’t stay
home. Put your votewhereit counts. Thendonore, call
your | ocal | abor council andvol unteer inlabor’ seffortsto
get out thevate.

Yore

Tuesday November 7
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Maindat ory Arhitrationof Satutory Rghts

GlenSlversten
Zephani ah S ft R of essor of Law Uhi versity of (onnecti cut

Ny obser ver s bel i evet hat t he enpl oynent rel ati onshi pi s
regul atedl argel yby stat utes. However, thestatutoryreg ne
i naugur et edi nthe19680s, anditscarrecti ondf narket fail ures, is
fast di sappeari ngunder acl cak of j udi ci a deci si ons uphol di ng
contractsinwhi chappl i cant s and enpl oyees aref oundt o have
va vedthel r adthepud i ¢ sstatutoryrights. Inavariaionon
then neteenthcentury stransfarnati onfromstatustocontract,
we havet he cont enpor ary novefromst at utet ocontract .

Thisarticled scussesoneneansof privatizingstatutory
rights, enpl oyers’ insistencethat appl i cant s andenpl oyees
agree, asthepriceof securingor retainingajob, that al |
enpl oynent -rel at edd sagreenants, i ncl udingal | egedvi d ati ons
of statutoryrights, wil bedeci dedinarbitrati onrat her t han
litigation* Mslead nglyternedva versof fora, rather than
vai versof rights,2courtsthat enforcetheseagreenentsi gnore
thequditatived fferencesbetveenarbitrati onandlitigati on,
includingarbitrati on' srel axedor absent evi dentiary and
procedurd ru es, arhitrati ol slinnt onpre-heari ngd scovery, the
ci rcunscri bedopportuni tyfor judicial reviewodf arbitrati on
deci si ons, andt hebi as agai nst avar di ngsi gni fi cant back and
front payor punitiveandconpensat ory danagesinarbitrati on.®
Insteadof contributi ngtoabody of pub i clawthat rei nf orces
| egislativerecognitionof systemcandcorrosi vewongsét the
vor kpl aceandt hat est abl i shes newr ul es of t he gane consi st ent
wththestatutorygoal s, conpl ai nants areforcedtoseek
conpensat i on or pronotionor freedomfromharassnent i na
context that suggeststheprod embeit raci smor favoriti smi s
trivia becauseit occursini sd a edandi ndi vi dudl i zed, perhaps
eenaypcd, sitwtias.

The good news i s t hat sone courts are questi oni ngt he
enforceabi | ityaof theseconpel | edagreenentstoarbitrate. The
bednevsi sthet thesecourtsared soi ssu ngi nstruct i ons onhow
towitevdidarbitrati onprovi si onswhi chdepri veenpl oyees of
theright topursue, inajud cia forum neani ngfu rened esfor
vidationsd statutorycansarisi ngat theverkp ace.

Background. Initially, the Suprene Gourt decl ared
contractua vai versof thejudicial forunfor resa vingal | eged
vidationsaof statutoryenpl oynent ri ght s unenforceabl e, °even
whi | euphd d ngsi nl ar prospecti veva versd statutoryrightsin
antitrust andsecuritiescases.® But in1991, the Gurt
reconsi deredvinet her certa npre-d sputeva versof thejud cia
forumfor resol vingstatutory cl a ns coul d be bi ndi ng on
enpl oyees, andext endedt he presunpti oni nfavor of anarbitral
f or umf romconmer ci al  t o enpl oynent cases. ’

InGInerv. Interstate/Johnson Lane Qorporation,®a
nanager si gnedt he st andard, nandat ory securitiesindustry
registrationfornrequi ringarbitrati onof “any” di sputesasa
condi ti onof enpl oynent. Wient he nanager subsequent |y
clained viol ati ons of the ADEA the enpl oyer successful |y
arguedt hat theappropriateforumfor resa vi ngt he ADEACl ai m
vesarhitraion thetis, thet the naneger’ svai ver of thejud cid
forumintheregi strati onform requi redof everyoneinorder to

vwrkinthesecuritiesindustry, vas enf orcead ebyt heenpl oyer.
Adopti ngtheand ysi susedi ntheantitrust andsecuriti es cases,
the Gourt found apresunptioninfavor of enforcenent of
cotractud | y-besedarhbitraiond ausesun essthep a nti ff cod d
poi nt toevi denceof Gngressi ord intent toprecl udeavai ver of
judicid rened esfor thestatutoryrightsat i ssue. B dencecf
@ngess’ intent todefeat thepresunpti oninfavor of arbitrati on
nay bef oundi nal avstext, itsleg slativeh stary, o ani nherent
coflict betveenthepurposedt thestat ueandarbitrati on

InG/ner, theplaintiff arguedonl ythei nherent conflict
prongaof thistest, ®havi ngconcededt hat nat hi ngi nt he ADFAas
thenenactedor initslegislativehistorydenonstrateda
(ngressi onal i ntenti ontoprecl ude prospecti vewva versof a
judi cia forumfor ADEACl ains. Andthe@urt, wonglyor not,
foundthearbitral forunnot toconpromsesubstantiverights
under the ADEA CGurrently, | ower federal courtsuse G/ ner as
authoritytoenforcepre-d sputeagreenentstoarbitratecl ains
under al | enpl oynent | ans. ©

Thegoodnews. Afewcourts, unw | i ngtoacqui esceinthis
curtail nent of statutoryrights, haveeither flatlyre ectedthe
rational eof G/ ner or, norecomonl y, foundt he prospecti ve
vai ver s unenf or ceabl ebecauset hey areaone-si ded, toocostl yfaor
enpl oyees, and/ or unconsci onabl e.

The@urt of Appeal sfor theNnthGrceuit, in Duffie dv.
Rober t son & ephens & Gonpany, ** f ound di r ect evi dence of
@ngressi onal intent not topernit pre-di sputewva versof the
judicial forumfor resol vi ngenpl oynent di sput es based on
statutoryrights.?But theNnthGrcuit’'s learningiseither
di snissedor deni gratedbytheother courts of appeal s, whi ch
enf or ce prospecti veva vers as | ongas t he enpl oyee coul d have
concei vabl y beenavareof theobl i gati ontousearhbitrati onto
resd vefutured sputesinvd vingstatutoryri ghts. ® Thus, sone
courtsfindawai ver i f anenpl oynent appl i cationi ncl udes
| anguagethat “any” di sputegoestoarhitrati on;, “sonecourts
test ava ver’ s“appropri a eness” byi nsuri ngt hat t heenpl oyer
providedtheinfornationit promsedtothe prospective
enpl oyeeat thetineof si gni ng, ®andsonecourtsfindwvai vers
“val unt ary and know ng” becauset he enpl oynent appl i cati onor
persomnel handbook referredtoarhitrati on

Gases doexi st i nvhi chthecourtsrefusetoenforcethepre-
d sputeageenant toarbitra e but theyusua |yinvd veenpl oyer
over-reachi ngtoanunusual degree. For exanpl e, i n Hbot ers of
Amwrica Inc. v. Fillips, “the@urt of Appea sfor theFourth
Greuit, after reviewngSuprene@urt authorityandaf firning
that ingeneral pre-disputeagreenentstoarbitrateTitleMl
clansarevaidandenforcead e, foudthat “Hatersnaterid|ly
breachedthearhbi trati onagreenent by pronul gatingrul es so
egregiousl yunfair astoconstituteaconpl etedefault of its
cotractual ddigationtodraft arbitrati onrul esandtodosoin
goadfath ... [T heresu t veshard yrecogn zell easarbitraion
adl.” Aeverypontintherdes, theenpl oyer hednodd i getion

tod scl oseinfornati onandvesg venflexibilityastotheclans
[continued on p. 4]
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it coul dpresent whi | et he enpl oyeewas bound by speci fictine
lines, earlyanddetai l ednoti ceof clains, identificationof
wtnesses, etc. Inadd ti onthehHbaterssystend dnat provi defor
conpensat or y danages and capped puni ti ve danages at one
year’ s gross cashconpensat i on, estinatedat $13, 000 si ncethe
pla ntiff deri vednast of her i nconefromtips. But thecrom ng
insutvesHoters total cotrd of thelist of arbitratorsfrom
whi ch t he enpl oyee had the “ri ght” t o choose one as her
representati veonthethree-personpanel. Inadditionto
unilaterdlydetermningthelist of arbitrators, Haotersd dnot
linnt thesd ecti oncriteriait enpl oyedtoi nsurereutrdityandin
novay agreedtokeepontheli st any arbi trat orswho per chance
uphel daplaintiff’sclam Theappel | atecourt was careful to
note, hovever, that

[t]hiscase. . . istheexcetionthat provestherd e fai rness

o ecti onsshou dgenerd | ybenadetothearbitrator, subj ect

ol ytolinmtedpost-arbitrationjud cid revienesset farthin

section10aof theFAA . . . Touphd dthepromol gationof this

aberrati onal scheneunder theheadi ngof arbitration, woul d

under mi ne, not advance, thefederal policyfavoring

dternatived spueresd uion

Qher courts, simlarlyaccepti ng Gl ner asestabl i shingthe
presunptionof arbitrability, havebal kedat enforci ngpre-
d sputeay eenant st het i nposesi gnificat costsonp anti ffs. In
awdd y-citeddecision, @ev. Brrsint’l Sc. Srvicss, ., ®
the@urt of Appeal sfor theDstrict of QI unbi adet er ninedt hat
for anenpl oyer tosecurethebenefit of apre-disputearbitrati on
agreenent, t he enpl oyer was requi redt o bear the cost s
associ dedwtharbitration ind ud ngthearbitra o’ sfee Qurts
haved sorg ectedfes-spittingprovisios.? Aterretivdy, sone
courtsviewthepossibilitythet arbitra feeswll bei nposedon
t he conpl ai nant as ani nsuffi ci ent reasonfor nat enforci ngthe
agreenent toarbitrate, but notethat judicial reviewcan
ul tinatelyprotect aconpl a nant wWioi s sulj ect ed t oexcessi ve
fees.2

Sone courtsrefusetoenforcepre-disputeagreenentsto
arhbi trat e because of t he absence of nini nal procedur es and
standards necessarytovi ndi catestatutoryrights. Thesecourts
expect pre-di sputeagreenentsto: “(1) provide... for neutral
abitraas, (2 provide... for norethannini nal di scovery, (3
require... awittenavard (9 provice... fard| thetypesd re i ef
that vwou datherw sebeavai | adl ei ncourt, and(5) ... not require
enpl oyeestopay ei t her unreasonabl ecostsor anyarbitrators’
fees or expensesasacondi tionof accesstothearbitration
forum”2 RecentlytheSuprene @urt of Gliforniatookthis
approachi nadeci si onappl yi ngthestat € s Fai r Enpl oynent and
Housi ng Act tocl ai ns of sexual | y based har assnent and
discrimnation. 2 In Anendarizv. Foundation Heal th
Bychcare Sarvi ces, Inc. % theagr eenant provi dedfor aneutra
arbitrator but was ot herw se def ectiveor i nconpl ete. The
agreenent | i mtedtheenpl oyee’ srened esto“asurequal tothe
vages | woul d have ear nedfront hedat e of thedi schargetothe
deted thearbitrati on.” Theenpl oyer arguedthet thislinntati on
appl i edtocontract acti onsonl'y; but thecourt refusedthet g oss
becausefd | owngthel i nitati onl anguage, theagreenant stat ed:

“1 understandthat | shal | not beentitl edtoany ather renedy, at
| anor i nequi ty, incl ud ngbut nat | ntedtorel nst at enent and/ o
inuctiverdief.”® Thus, theinglicit exd usiond statutorily-
avai | abl e puni ti ve danages and at t or ney’ s f ees nade t he
danages|inntati oncontrarytopud i cpd i cy andunenf orcead e.
The Arnendari zcourt al soj ol nedw thot her courtsinhal ding
that enpl oyers*cannat general | yrequi retheenpl oyeetobear
any t ype of expenset hat t he enpl oyeewoul dnot berequiredto
bear i f heor sheverefreetobringtheacti onincourt.”?®

Onthei ssuedf di scovery, thecourt foundt hat t heenpl oyer
hedi npl i ed y consent edt osuffi ci ent di scoveryinaorder for the
plantiffs tovind catetheir discrimnationcl a ns because
“Wenpartiesagreetoarbitratestatutorycla ns, theya so
inplicitlyagee absert eqresslanguegetothecortrary, tosuch
procedures as arenecessarytovi ndi catethat claim”# Inplying
consent tod scoveryisaneat nove. Bit thecourt ddnat ind cate
vhat it hadinmindastheal | onabl e “express| anguagetot he
cotrary.” Adfuther, thecourt statedthet byi ncorporati ngthe
GiliforniaGdeof Avil Procedure, theparties di d not
necessarilyincorporatetheful | panopl y of di scovery provi ded
therein thearbi trator vou dhavetofi ndt heba ancebet weent he
“sinplicity, infornalityandexpeditionof arbitrati o’ (Gl ner,
500US a 31) and“d scoverysufficient toadequatel yarbitrate
their statutorycla mind ud ngaccesstoessertia docunent sand
wWtnesses."?

Onthequesti onof awittenanardandj udicia review the
court hel d that neani ngful j udicial reviewrequiredthat “an
arbitrator inaFEHAcase nust i ssueawittenarhbitrati on
deci sionthet wil reved , hovever briefly, theessertid find ngs
and concl usi ons onwhi chtheawardi sbased.” Thus, even
t hought he agreenent i n Arnendari zvas si | ent ont hesubj ect of
awittenaward, anavardpertai ni ngtoFaHAcl ai ns requi red
oe Itisdfficuttoassessthevd ued arequ renent for witten
anards, i npart becauseit i suncl ear whet thestandardaf judicid
reviemw || be. It shoul dbenoted, however, that of the44
arbitrati onavardsinthesecuritiesindustryfromune 1991t o
Mrch1997, onl yfour i ncl udedl egal reasoni ngi nsupport of the
arbitrators’ decisions; intherenai ningd0avardsthewitten
resut statedi neffect “cla nuphe d’ or “cl ai rdeni ed. "®

Withregardtoj udicial review the Awendari z court vi ened
thequesti onasprenature. Itis, of corse, possid ethat thecaurts
w | establ i shasearchi ngstandardof reviewfor arbitrati on
avar ds nandat ed by pre-di sput evai versandi nval vi ngstat utory
enpl oynent cl ai ng; but thecurrent defenseof arbitrati onper
G/ ner as adequat et ot hetask of enforci ngpubl i cpalicyrestson
theexi sting, circunscribedjud cia revi ewdevel opedover the
| ast 0years. ®

Fnally, afewcourtswl| exanineaworker’s agreenent
throughthel ens of the conmonlaw usingthetraditional
concept of unconsci onabi lity. TheGliforniaSuyprene@urt in
Arnendari ztook thi s approach, refusingtoenforcethe
agreenent becausei t was unconsci onabl yuni l ateral, sincethe
enpl oyer hadnel ther bounditsel f toarbitrati onasanexcl usi ve
forumnor limtedtherenediesit nmght have agai nst t he
enpl oyees. Therequirenent of nutual ityis not uniform

[continued on p. 5]
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however. The Suprene Gourt of Al abanareachedacontrary
concl usi oni n Ex part e MNaught on. ** Andthel eadi ngauthority
onarbitrati onunder theFederd Abitrati onAct statesthatitis
hi ghl yunl i kel y t hat “unconsci onabi | ity or adhesi ondoctri ne
[wll]resutintheunefarcedhlityd anarhitrati oncl ase. ”®

Thebad news. Thus, therearecircunst ances under whi ch
enpl oyeesw | | not be bound by apre-di sput e agr eenent t o have
statutoryclainsheardinarbitrati on. But aseriesof cases
involvingGrcuit Gty spre-disputeagreenent toarbitrate
illustratetheconplexityof theproblem TheGrcuit Gty
arbitrati onagreenent setsaone-year |imt onfilingclans,
restrictsd scovery, barsclasscla ns, |inntsbackpay, doesnot
al | onfront pay, andcaps puni tive danages at $5000. It has net
wthnixedj udi ci a responses, enforcedbytheSventhGreuit
Qurt of Appeal shut not bytheFourthGreuit. =

Andit nust bereneneredthat oncenini nal standards are
i ncorporat edi ntostandardpre-di sputeagreenentstoarhitrate,
judcid scrutinywl | probabdl ycease. Thus, wii l ennti geti ngthe
ful inpact of contracti ngaroundsta uaryrighis, thesedec sios
naketheprocessalittlefai rer wthout ever addressi ngthe
under | yi ngfl am nconpel | edarbi trati on:

[Bvenwthout . . . coercion, thereisthefact that

enpl oyees conetot he questi onof eval uati ngri sksand

berefitsd possid efuiurelitigeti onfromveryd fferent

perspectives. Anind vidual enpl oyeew || evd uatethe

likdihoodthet alitigad ed sputew!| ari sewthregard

tohi senpl oynert asl ow andthereforew! | |i ke ytrade

avayhi sfuurelitigaionrigtsraher fred ytoava dthe

possi bl eneget i vei npect of failingtodoso. Enpl oyers,

ontheather hand, areli ke ytorecogn ze, ont hebesi sof

actual experience, that wthintheverkp aceasavind g,

acerta nnunbber of litigad ed sputeswl! | arise, andto

f ear —per haps nor e t han act ual experi ence woul d

justify-highendnonetaryliadlityinoneor noresuch

d sputes. Enpl oyers, thereforewil | pl aceanuchhi gher

val ueontheneedtoavoi dlitigationthanindi vi dual

enpl oyeesw | | pl ace onthe needt o prospecti vel y

preservelitigaionrigts.

Endnotes

1 Thisdiscussionislintedtothenonuni oni zedvorkpl ace. For thel aw
onauni o' sva ver of representedind vidual s’ statutoryri ghts, seeWi ght

v. Universal MritineServiceGrp., 525U S 70(1998) (utilizinga“clear
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5  SeeAexander v. Gardner-Denver, 415U S 36(1974).

6 SeRodriquezdeQijasv. Shearsor/ Aneri canBxpress, Inc., 40U S

477 (1989); Shear son/ Aneri can Express, I nc. v. MMihon, 482U S 220
(1987); andMtsubi shi MtorsCrp. v. Soler Grysler-Hynauth, Inc., 473
US 614(1985). For acritical assessnent of t hese deci si ons and of

arbitrationinthesecuritiesindustry, see SYMRCH UM ont ract and
Securities Arbitration: Wit her Gonsent 62 BrowL. Rev. 1335
(199%).

7 “Slongastheprospectivel itigat nayeffectivel yvind cae[her or hi g

statutorycausedf actioninthearbitra forumthestatutew!| continueto
servebathitsrened al anddeterrent function,” Mtsubi shi Mtors Qrp. v.

Sl er Qrysler-Aynouth, 1nc., 473U S 614, 637 (1935).

8 500US 20(1991).

° Id at 26

© Seeg,Wliansv. Inhoff, 208F 3d758(10"Gr. 2000) (pre-dispute
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Gr. 1999) (saneastoADA).

4 114F 3d1182(9"dr.), 525U S 982and525U S 996 (1998).
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of the1991Gvil RghtsAct. Thetext andconmitteereport weredrafted
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den. 525 US 1139 (1999).

B SeRosenbergv. Mrrill Lynch, Herce, Fenner &Smthlinc., 170F d
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Under factsvirtual lyidentica tothosei nRosenberg, the@urt of Apped s
fortheSxthGrcuit enforcedtheagreenent toarbitrate. Seekbski nsv.

Prudential | nsurance @., 83 FEPGases 1329 (6" G r. 2000).

% SePattersonv. Tenet Heal thcare, Inc., 113F 3d832(8"Gr. 1997);

seeal soMchal ski v. Greuit GtySores, Inc., 177F 3d634(7"Gr 1999)
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¥ 173F 3d933(4"Gr. 1999) (Asi x-year enpl oyee conpl ai ned, after

atbotersofficia andbrother of theprinci pal owner grabbed and sl apped
her but t ocks; when nanagenent tol dher to“let it go,” shequit her job. Hr

sexual harassnent conpl ai nt vas net wthal ansuit toconpel arbitration
of thed spute, pursuant toanei ght-year-d dal ternati ved sputeresa ution
program i npl enentedasacond tionfor dighilityfor ra ses, transfersand
pronotions. Phillipssignedtheagreenent toarbitratetwce, but inboth
i nstances Hatersfail edtog veher theru esandregu aionsreferredtoin
t he docunent . )

B 173F. 3dat Y41 Sea soHossv. Rjan' s Fanily S eak Huses I nc. ,

211 F. 3d306 (6" r. 2000) (prehirearbitrationagreenent between
enpl oyees andarhi trati onservi ceunenf or ceabl e, because servi ce“reserved
theright todter theappl i cabl erul esandprocedureswthout any ol i gation
tonatify, nochl essrecel veconsent from [plaintiffs]. [Service s] rigt to
choosethenat uredf i tsperfornancerendersitspromseillusory.”).

1 105F 3d1465(DCar. 1997). .

2 SeShankl ev. B-GMi nt enance Mainagenent of @l orado, | nc., 163
F 3d1230(10"Gr. 1999); and Pal adi nov. A net Gonput er Technol ogi es,

Inc., 134F 3d1054 (11" Gr. 1998)
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California’s Little Norris-LaGuardia Act - A Favorable Preliminary Report
by Henry Willis

Congress passed the Norris-LaGuardia Act, 29 U.S.C.
8101 etseq., in 1932 in order to put an end to “government
by injunction”—the federal courts’ misuse of their broad
injunctive powers to break strikes and negate laws with
which they were not in sympathy. Before Norris-
LaGuardia, the federal courts had used injunctions to bar
unions from launching consumer boycotts of “unfair”
goods, Gompers v. Bucks Stove & Range Co., 221 U.S. 418,
31 S.Ct. 492, 55 L.Ed. 797 (1911), or urging workers to
refuse to handle products from non-union employers,
Bedford Cut Stone Co. v. Journeymen Stone Cutters, 274
U.S. 37,47 S.Ct. 522, 71 L.Ed. 916 (1927), or attempting to
organize workers who had been forced to sign “yellow
dog” contracts. Hitchman Coal & Coke Co. v. Mitchell,
245 U.S. 229, 38 S.Ct. 65, 62 L.Ed. 260 (1917). Courts
routinely enjoined even peaceful picketing, American
Steel Foundries v. Tri-City Central Trades Council, 257
U.S. 184, 42 S.Ct. 72, 66 L.Ed. 189 (1921), and declared
unions such as the United Mine Workers to be anti-trust
conspiracies.  United Mine Workers v. Red Jacket
Consolidated Coal & Coke Co., 18 F.2d 839 (4th Cir. 1927).

The Norris-LaGuardia Act changed all that. Norris-
LaGuardia bars the courts from issuing any injunctive
relief against certain types of conduct, such as “giving
publicity to the existence of ... any labor dispute.” [29
U.S.C. § 104]. The Act requires “clear proof” to hold an
organization liable for the acts of individual officers,
members, or agents. [29 U.S.C. § 106]. And it imposes
strict substantive and procedural conditions on the
federal courts’ power to issue injunctions in labor cases.
[29 U.S.C. 88107, 108]. In practical terms, the Act has
taken the federal courts out of the job of policing picket
lines. Marine Cooks & Stewards v. Panama Steamship
Co., 362 U.S. 365, 369, 80 S.Ct. 779, 4 L.Ed.2d 797 (1960).

On January 1, 2000 California joined eighteen other
states—Connecticut, Hawaii, ldaho, Indiana, Louisiana,
Maine, Maryland, Massachusetts, Minnesota, New
Jersey, New York, North Dakota, Oregon, Pennsylvania,
Rhode Island, Utah, Washington and Wisconsin—and
Puerto Rico in adopting its own “little Norris-LaGuardia
Act,” Labor Code 8§ 1138 et seq. California’s new law is
nearly identical to the Norris-LaGuardia Act and, like the
federal act, requires (1) that an employer must offer “clear
proof” of actual participation or authorization® to
establish union liability for the acts of others [Labor Code
§1138], (2) that the court must, with very limited
exceptions, hold an evidentiary hearing and make
specific findings before it may issue an injunction [Labor
Code §1138.1, 1138.3], and (3) that the plaintiff must
show that it has made “every reasonable effort” to resolve
the underlying labor dispute before seeking injunctive
relief. [Labor Code § 1138.2]

The California courts must now apply these new
restrictions. It is up to union lawyers to make sure that
trial judges do not cut corners or allow their own pro-
employer prejudices to dilute the stringent requirements
of the Act.

The best way to do that is to persuade the courts to
rely on federal precedents in interpreting California’s
version of Norris-LaGuardia. The federal courts have, on
the whole, applied the Norris-LaGuardia Act’s substan-
tive and procedural restrictions on judicial power as
strictly as Congress intended. Sixty-five years of stringent
enforcement of the Act by the federal courts is the best
argument for strict enforcement of this new statute by
California courts.

The California courts have, moreover, relied on
federal precedents in interpreting California’s labor laws
for years. See, e.g., Fire Fighters Union, Local 1186 v. City
of Vallejo, 12 Cal.3d 608, 617, 116 Cal.Rptr. 507, 526 P.2d
971 (1974) (interpreting duty to meet and confer under
Meyers-Milias Brown Act in line with duty to bargain
under NLRA). We can use conservative notions such as
“traditional reliance” to persuade the state courts to
enforce a statute in a way that their conservative instincts
might not normally permit.

Finally, we can point to those decisions from other
states that have adopted “Little Norris-LaGuardia Acts”
in which the courts have also followed federal precedent.
See, e.9., Jones v. Demoulas Super Markets, Inc., 364 Mass.
726, 308 N.E.2d 542 (1974); Premium Distributing Co.,
Inc. v. Teamsters Local 174, 35 Wash.App. 36, 664 P.2d
1306 (1983). Once again, it is important to impress on the
court that it would be breaking with every other state that
has a similar statute if it were to disregard federal
precedents.

The first reported appellate decision interpreting
California’s new law, United Food and Commercial
Workers Union, Local 324 v. Superior Court of Los
Angeles County (Gigante USA, Inc.), __ Cal.App.4th __,
99 Cal. Rptr. 2d 849 (2000),2 shows how important federal
authorities can be. The Court in that case relied
exclusively on federal precedent in holding that the
employer had not shown that the Los Angeles Sheriff’s
Department was neither unable nor unwilling to protect
its property from picket line violence. While the Court
shied away from laying down any bright line definition of
the term “unable or unwilling” under Section 1138.2, and
rejected the very high standard—"breakdown in law
enforcement”—that the Sixth Circuit had suggested in
Cimarron Coal Corp. v. Mine Workers District 23, 416
F.2d 844 (6th Cir. 1969), it nonetheless applied the
statutory language strictly, ordering the court below to
enter summary judgment for both union defendants.

[continued on p. 7 column 1]
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[continued from p. 6]

The Gigante case dealt with only one of the many
possible grounds for opposing injunctive relief under the
new statute The unions had not demanded an
evidentiary hearing on Gigante’s petition or objected to
Gigante’s failure to give notice to local police authorities,
since Gigante’s claim for injunctive relief was heard in
Superior Court in 1999, before the new law took effect.
The Court of Appeal went out of its way, on the other
hand, to remind the lower courts that those new
requirements would apply to any injunction proceeding
after January 1, 2000. Those requirements, and the
stringent bond requirements modeled on federal law, see,
Aluminum Workers Local 215 v. Consolidated Aluminum
Corp., 696 F.2d 437 (6th Cir. 1982), should also take the
state courts out of the business of enjoining strikes and
picketing activities, while making bad case law such as
Trader Joe’s Co. v. Progressive Campaigns, Inc., 73
Cal.App.4th 425, 86 Cal.Rptr.2d 442 (1999) and UNITE v.
Superior Court, 56 Cal.App.4th 996, 65 Cal.Rptr.2d 838
largely irrelevant.

Endnotes

L TheNorris-LaGuardia/Act all ows athi rdavenueto provevicari ous
liadlity: byshowngthat theUhonratifiedathirdparty sacts. Section
1138 does not .
2 Robert Gantoreof Gl bert &Sacknan represent ed UFOM.ocal 3241 n
thiscase; Henry Wil isrepresented FOMLocal 770. Thelnternati onal
Whionfiledanamcushbrief that dealt wthdeci sionsfronother stateswth
“LittleNorris-LaGrd a/Acts.
% The@urt of Appeal didnot reachlLocal 324 sa ternativeargunent t hat

G gantevas barredfromobtai ni ngi nj unctiverel i ef becauseit hadnot nade
“everyreasonahl eeffort” toresad vet heunder| yi ngl abor di spute.

JOB OPENING
Assistant Attorney General
General Labor Section of Labor Bureau
Office of the New York State Attorney General

The Section enforces worker protection
provisions contained in the New York State Labor
Law, including minimum wage and other labor
standards, public employee safety and health and the
prevailing wage law. The work will involve
participating in investigations, trial and appellate
litigationand legidlativedrafting.

The NY AG is seeking candidates with a
background in litigation, excellent writing skillsand a
demonstrated commitment to public service.

Apply by sending a resume to: Lila Kirton,
Assistant Attorney General in Charge of Lega
Recruitment, Office of the Attorney General, 120
Broadway, New York, New York 10271. Candidates
need not be currently licensed in New York State;
however, they must belicensedin somestatefor at | east
two years.

Join usin CUBA!

NLGLabor & Enpl oynent Committee
Sponsor s 2"° Annual
U S.-CUBA LABOR & EMPLOYMENT
LAWYERS AND PROFESSI ONALS
RESEARCH EXCHANGE
Havana, Santa d ara, and Var ader o, Quba
Tentati ve Dates: February 25 - March 5, 2001

Meet wi t h Quban VWr ker s!
EngageinDrect, Infornal Exchangew th Guban
Labor Lawyer s and Tr ade Lhi oni st s!

Check out thereport froml ast year’ s del egationon
the N.Gweb site: ww nl g. org

As we enfoar k onanewnil | enni um avari ety of forces (such
astherecent internationd poiticd crisisover thedetentionin
Mann of 6year ol d@nzal ez, thei nfusi onof Gibannusi cinto
theU S nai nstream changesinthe AH.- G Ol eader shi pand
even a new y awakened synpat hy i n GCongress for the
nornal i zati onof US/Gibarel ati ons), have conti nedt o nake
the present nonent ripewththepossibilityfor historic,
constructi ve di al ogue betweenthe U S and Quban | abor
novenent s

Last year’ sdel egati on(whi chtravel edtoQiaat thehe ght
of theHiancrisis) net for twohourswthH del Gastro, net
private yfor severa horswthBian sfather addg andparents,
and, after our return, pl ayedsi gnificant ra esinbri ng ngabout
theeventual reunionof father andsonandtheir returntoQiba
W thisyear’ sdd egationplayasinil arl yinportant rd eonthe
inernationd stage? It’ sinpossid etosay. Wit isclearisthat,
asrelationsbetweentheU S and Qubabegi ntot hawaf ter 41
yearsina @l dVWr deepfreeze, wecanandw || have a
significant i npact ontheresu tingrel ai onshi pbetveentheU S
and Quban | abor novenent s.

For noreinfornati onandtopre-regi ster

Nati onal and NewYor k: Dean Hubbar d: dean@i sner - hubbar d. com
Gliforniaandthe Northwest: G ndy O Hra: csohara@ol . com
Md-Atlantic (D C, Maryl and and Pennsyl vani a): Gai |l Lopez-
Henri quez: gl opezhenri quez@r eednanl orry. com

NewEngl and: Mk Schnei der: ar goschnei @ahoo. com

Sout heast: H i zabet h MLaughl i n:

Sout hvest :  Becky Ji ronand Q ga Pedroza:  bj i ron@nfar . org
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Fighting for a Workplace Free From Disability Discrimination:

The Vision and the Reality

A day-long skills seminar for plaintiff's and labor attorneys presented by NLG Disability Rights Committee and Labor & Employment Committee

November 2, 2000 --- 8:30 a.m. to 4:30 p.m.

Boston Park Plaza Hotel -

This seminar, preceeding the NLG Convention, is geared toward new and
experienced practitioners . . . and anyone who seeks a broader political
perspective. Abrief overview of the practice area will introduce new practitioners
to statutory and regulatory requirements. Other presentations are geared to a mix
of introductory, intermediate and advanced levels. Also included is a panel
discussion of disability-related issues raised by the intersection of union and
individual employee rights. Printed materials include fundamental practical and
analytical documents, papers from the faculty, sample pleadings and briefs.

HIGHLIGHTS: ADA Overview; Winning the Case & Advancing the
Law: What Makes a Good Case? EEOC Issues; Hidden
Disabilities, Disclosure, & Direct Threat; Disability Discrimination
Claims After Sutton; Resources for Private Practitioners: Getting
Help From Advocacy Groups: Co-Counseling, Amicus Briefs & free
web, e-mail and print resources; ADA Claims in a Collective
Bargaining Context: Potential for Alliances & Conflicts;
Constitutionality Update

PRESENTORS: Chris Griffin, Disability Law Center, Boston; Jane Alper,
Disability Law Center, Boston; Peggy R. Mastroianni, EEOC; Lili Palacios,
EEOC Boston Field Office; Aaron Frishberg, New York City; Ben Klein,
Director, AIDS Law Project, Gay & Lesbian Advocates & Defenders (GLAD),
Boston; Jennifer Mathis, Bazelon Center for Mental Health Law, Washington,
D.C.; Brian East, Advocacy, Inc., Austin; Shannon Liss-Riordan, Pyle, Rome
& Lichten, Boston; Shereen Arent, American Diabetes Association; Cordelia
Martinez, Santa Ana; Marilynn Mika Spencer, Law Offices of Marilynn Mika
Spencer, San Diego; Jay Hornack, Healy, Davidson & Hornack, Pittsburgh;
Harold Lichten, Pyle, Rome & Lichten, Boston

Attorneys $100.00
Legal Workers $ 50.00
Law Students $ 50.00

Deduct 10% if paid by 10/15/00 Scholarships available

-- Boston, Massachusetts

Name:

Address:

City, State, Zip:

Telephone:

MAIL REGISTRATION: Please send form with payment to
NLG Disability Rights Committee, PO Box 319, New York, NY 10040

FAX/CREDIT CARD REGISTRATION: Please include the following additional
information and fax to NLG Disability Rights Committee at (619) 233-1314.
No faxes processed after 5:00 PM PST on 10/30/00.

Please charge $ to my: MasterCard Visa
16 digit account number:
Expiration: month___ /__ year

Fullname on card:

S gnat ure of Gardhol der

Date signed:

Information oraccommodation requests: NLG Disability Rights Committee
212-740-4544, PO Box 319, New York, NY 10040
Full schedule on NLG website: www.nlg.org Registration Fees:

N_.GLabor &

Enpl oynent Gonmtt ee and
N.GQugar LawCent er Recepti on

Friday - November 3, 2000 - 6:30 - 9 p.m.

L aw Offices of Sern, Shapiro, Weissberg & Garin
90 Canal Sreet - 5th floor - Boston (near North Station)

The easiest way to get to the party is by subway. TheArlington Street station is 1 block from the ll
hotel. Take the Green line inbound a few stops to North Station. Walk 1 block down Canal i
5 Street. Mapquest indicates the office isabout 1 1/2 miles from the hotel (4 minutes by car ).
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Another Srawberry Victory

Sateappeal scourt rejectsgrovers’ argunent s

Inavictorybythelhited Farmdrkers, aGliforniastate
appeal scourt earl y @t ober regj ect edar gunent s by tvo st ravberry
groversthat t hey shoul d have beenal | onedt o provi de noney t o
so-cal | edvorker conmitteesthat rival edt he (FW

Therulingbythe6thGrcuit Gurt of Appea affirnsal oner
court deci sionthat foundDutraFarnsandGint Ml | er Farns had
vidaedtheGlifornaAgicutura Labor Rl aionsAct barring
t hose enpl oyer s f rompr ovi di ng noney t owor ker conmit t ees.

Intheir appeal , thetwogroverstriedtoarguetherevasa
| oophol einthestatutethat al | onedthemtogi ve noneytoa
commtteeas| ongastheconmtteewas conposed of enpl oyees
other thanthei r own, accordi ngtoSanFanci scoattorney Sot t
Kronl and, whor epr esent edt he LFW

“The @urt of Appeal reg ectedal | thei r argunents. It found
theyactedillegd | ybyfund ngtheconmittee,” hesaid “It neans
that infutureeffortstoorgan zevorkers, enpl oyerscan't fund
t hese phony wor ker conmt t ees. ”

Thecasestens fromal awsui t brought agai nst about tvo
dozen st rawber ry grower s by t he UFW whi ch quest i onedt he
rel ati onshi phet ween st ravber ry grover s andwor ker conmit t ees,
argui ngtheconmttees|iedwhentheycl ai nedt obei ndependent
o thei r enpl oyers.

Last year, about 200f thegrovers agreedt ost opfundi ng
theconmitteesas part of asettlenent that i ncl uded paynent of
attorneys’ feestothe UW Mst of theternsrenai ned
aafidatid.

For norei nf ornat i onont he Far mVidr ker Movenent visit the
vwebsiteat http://ww ufworgand or subscribetotheFarm
Vér ker Movenent |i st serve by sendingane-nail to URW
subscri be@opi ca. com

[continued from p. 5]
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% |d at 1185

7 |d at 1183

2 |d Bit seeCNETATQrp. v. National i ence Fndn, 190 F. 3d 269 (4"
Gr. 1999 (Federd AbitraionAct, 9USC 87, doesnat athori zearbitrators
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subpoenanon-parti est ogppear a heari ngswhii chi s“consi stent wihthelinted
d scovery processandeffi ¢ encythet narkarhi trati onproceed ngs’).

® SeJohnD Shea, B rica Sudyof Sexual Harassnent/ 0 scri mnat i on
Gansinthepost-Glner Scuritiesindustry: Abitrators’ WittenAards
Rermit Sfficiet Jud cid Rvi emobsure @l i acewthS a uay S avar ds?
32 SrakU L. Rev. 369, 411 (1998) .

P For aref arnproposd thet focusesonnareacti vej ud cid revi ew see@rd dne
Sott Mohr, Abitrati onandthe @al s of Bnpl oynentt O scri ninat i onLawy 56
Ws&LEEL. R 395, 447-459(1999); seed soJosephR Godin, Abitration
of Enpl oynent D spute G ains: Doctrineand Rl i cyintheVikeof Gl ner, 14
Hrsmle L J. 1(1996). Bt cf. WIliansv. GgnaH nancia Advisors, 197
F3d752(5"Qr. 1999), cert. den. 2000U S LEX S3043) (appl yi ngweak
stadardinreviewngarbitrati onaverd).

8 728 S0.2d 592 (1998) .

211 IanR Md\EL RaowoE Sprea & THawsJ. Snepaovad, Feoeral
ARBI TRATION LAw  AcReeMenTS, AwARDS AND ReEVEDI Es UNDER THE FEDERAL
ArmnavAcr819. 3.1, at 19: 26.

2 SeNichal ski v. Greuit GtySores, Inc., 177F 3d634(7"G r 1999), ad
Mrrisonv. Greuit GtySores, Inc., 70F Supp. 2d815(S D i 0199); but
seeJohnsonv. Greut GtySores, 28F 3d8&1(4"Gr.), cert. den 2000US
LEX S455(ref usi ngtoenforcearbi trati onagreenent becausei t di dnat provi de
for full rened esavai | bl eunder 2U S C §1981).

% MrshaS Berzon, Satenent tothe Gnmissi onont he Fut ure of Vdrker -

Nnagenent Rl ati ons 8 9 (Apri| 6, 1994).

nventi on Brents of [ nterest to LERECMnber s

apologies for conflicts - we had no control over scheduling

Labor & Employment Roundtable: Using the Internet for Organizing
TENTATIVE - NLG L& EC STEERING COMMITTEE meeting

Thu Nov2 830- 4:30 Seminar: Disability Rights
Thu Nov2 2:30- 4:00
Thu Nov2 4:30- 5:30
Fri Nov 3 8:45-10:15

Labor Lawyer
Fri Nov 3 10:30-12:00

Workshop - The Union Democracy Movement and therole of the Guild

Major Panel: Electoral Politics
Workshop - AFL-CIO Voice at Wor k/Freedom to Choose a Union

NLG Labor & Employment Committee MEETING
NLG L&EC and Sugar Law Center Reception at 90 Canal St 5th floor
Workshop - Living Wage Campaigns: Are They Meeting Their Goals?

Fri Nov3 2:15- 3145
Campaign
Fri Nov3 4:00- 5:30
Fri Nov3 6:30- 9:00
Sat  Nov4 8:30-10:00
Sat Nov4 1:45- 315 Workshop - Disability Rights
Sat eveNov 4 7:30 - 10:00 Banquet honoring Jobs with Justice

WORKSHOPS listed are those with labor or employment orientation
Go to www.nlg.org for list of speakers and content and for al other workshops
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